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Senate
Record of Committee Proceedings

Committee on Small Business, Emergency Preparedness, Technical Colleges,
and Consumer Protection

Senate Bill 190

Relating to: renewals and extensions of business contracts.

By Senators Wirch, Lehman, Taylor, Holperin, Lassa and Erpenbach; cosponsored by Representatives
Turner, Hubler, Townsend, Vos, Kaufert, Spanbauer, Bies, Kessler, Hilgenberg and Zepnick.

May 04, 2009 Referred to Committee on Small Business, Emergency Preparedness, Technical
Colleges, and Consumer Protection.

July 22, 2009 PUBLIC HEARING HELD

Present:  (5) Senators Wirch, Plale, Holperin, Hopper and Lazich.
Absent: ) None.

Appearances For

o Gary Antoniewicz, Madison — Midwest Equipment Dealers Association
L Michael Metz, Madison — Wisconsin Independent Business
. Robert Wirch — Senator, 22nd Senate District

Appearances Against

o Dennis Brown, Washington DC — Equipment Leasing and Finance
Association

) Pete Christianson, Madison — Veolia Environmental Services, Inc

o Tom Podewils, New Berlin — American Industrial Leasing and Wisconsin

Association of Equipment Lessors
. Lynn Morgan — Waste Management, Inc

Appearances for Information Only
. None.

Registrations For
° None.

Registrations Against
° None.

Registrations for Information Only




September 2, 2009

° None.

EXECUTIVE SESSION HELD

Present:  (5) Senators Wirch, Plale, Holperin, Hopper and Lazich.
Absent: ) None.

Moved by Senator Wirch, seconded by Senator Plale that Senate Substitute
Amendment 1 be recommended for adoption.

Ayes:  (5) Senators Wirch, Plale, Holperin, Hopper and Lazich.
Noes: (0) None.

ADOPTION OF SENATE SUBSTITUTE AMENDMENT 1 RECOMMENDED,
Ayes 5, Noes 0

Moved by Senator Plale, seconded by Senator Holperin that Senate Bill 190 be
recommended for passage as amended.

Ayes: (5) Senators Wirch, Plale, Holperin, Hopper and Lazich.
Noes: (0) None.

PASSAGE AS AMENDED RECOMMENDED, Ayes 5, Noes 0

Michael Tierney
Committee Clerk



Vote Record
Committee on Small Business, Emergency Preparedness,
Technical Colleges, and Consumer Protection
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Tierney, Michael

From: Tierney, Michael

Sent: Thursday, March 19, 2009 1:56 PM
To: Sundberg, Christopher

Subject: LRB 0915/2 amendment request

Hi Chris - % \qo

Could you put together an amendment for &RB 0915/2%

On page 3 line 1 we would like to make this provision cover “a contract for the lease of vehicles that
are titled under Chapter 341 and registered under Chapter 342". As currently worded only motor

’\/ehicles are covered and we would instead like to have motor vehicles and trailers, etc covered.
st

On page 6 after line 3, can we insert 3 additional ways to provide notice?

(d) By sending a facsimile to the customer to the customer’s last-known facsimile number.

(e) By sending an email to the customer at the customer’s last-known email address.

(f) By regular US mail provided that the contract does NOT réquire the customer to notify the seller by

certified mail of intent to cancel.

One last question, assuming under (4) a seller chooses not to use the manner of notice provided
under (a) or (c) and instead uses the manner provided under (b) or the (d), (e¢) and (f) we propose
above. In the event of a dispute over whether notice was given, if a seller has no proof they sent a
regular letter, fax , email or that they walked into the customers place of business and left a notice —
what recourse would a seller have to enforce contract terms?

Thank you.

Mike Tierney
Office of Senator Wirch






Tierney, Michael

From: Tierney, Michael
Sent: Thursday, March 19, 2009 2:57 PM SB QO ?
To: ‘jim@trailerleasinglic.com’ -

Dear Mr. Roemer,

| just wanted to let you know that we've spoken with Legislative Attorneys who are in the process of drafting the contract
renewal and extension bill. We've asked that bill be drafted so that it does not include leases of any vehicles titied under
Chapter 341 and registered under Chapter 342 — this would include trailers.

Thank you for stopping by Senator Wirch's office to share your concern.

Mike Tierney
Office of Senator Wirch






Fourth Floor
1 South Pinckney Street
P.O. Box 927
Madison, Wi 53701-0927

Phone . (608) 257-9521
Fax . (608) 283-1709

‘BOARDMAN" sy
Direct Dial Number . (608} 283-1759

LAW-FIRM gantoni@boardmaniawfirm.com

July 21, 2009

Senator Robert Wirch

Chair

Committee on Small Business, Emergency Preparedness,
Technical Colleges and Consumer Protection

State Capitol

Madison, W1 53703

Re:  Midwest Equipment Dealers - Support of Passage of SB 190
Dear Senator Wirch and Members of the Committee:

Our firm represents the Midwest Equipment Dealers Association ("MEDA") comprised of
farm, industrial, construction and lawn and garden dealers throughout the state. MEDA supports
passage of SB 190 as now before the Committee.

Last winter at area meetings with members we had discussions on this issue. After these
meetings, we realized how many members have been affected by hidden automatic renewal clauses
in contracts with service providers and office equipment vendors. Numerous horror stories were
presented by members as to how they were forced to continue unwanted services for years because
they had failed to send a notice during a cancellation window hidden in the contract.

SB 190 does not ban automatic renewal clauses, but it does promote fairness in transactions
by imposing notice requirements. It simply provides for notice before a contract automatically
renews and provides an opportunity to cancel.

MEDA wishes regulation like this would not be necessary, but it is. Many service providers
have made extreme efforts to create contracts hiding renewal clauses and tricking customers into
longer terms than initially represented. Such abuses have created the need for SB 190.

MEDA urges passage of SB 190 and believes the time to act has come. Thank you for your
support.

Sincerely,
Boardma hr, Curry & Fjefd JLP
By Z
GLA/jmc Gary L. Antonidwicz ,\\/)

BOARDMAN, SUMHR, CURRY & FIELD LLP TIF MERITAS LAW FIRMS WORLDWIDE







—LFA

EQLHPMENT LEASING AND FINANCE ASSOCIATION

Committee on Small Business, Emergency Preparedness, Technical Colleges

and Consumer Protection
Wednesday, July 22, 2009

Senate Bill 190

Statement by
Equipment Leasing & Finance Association

This statement outlines Equipment Leasing and Finance Association (ELFA) opposition to
Senate Bill 190. ELFA is the trade association representing financial services companies and
manufacturers engaged in financing the utilization and investment of/in capital goods. ELFA
members are the driving force behind the growth in the commercial equipment finance market
and contribute to capital formation in the U.S. and abroad. Its over 600 members include
independent and captive leasing and finance companies, banks, financial services corporations,
broker/packagers and investment banks.

Senate Bill 190 inserts consumer concepts within business-to-business transactions financing
equipment, thus intertwining commercial equipment contracts for tangible personal property
with statutory models relating to real property for consumers. Although our industry is not
engaged in transactions with consumers, the Analysis by the Legislative Reference Bureau
reports this bill incorporates landlord-tenant doctrine applicable to residential property into
commercial contracts that are based on the Uniform Commercial Code (UCC), which is an
inappropriate convergence of unrelated concepts.

Senate Bill 190 creates a hybrid that equates the awareness of business owners entering a
commercial equipment lease involving tangible personal property as being on par with
consumers renting an apartment. Confusion is further heightened as this bill lacks a provision to
clarify it would be operative to contracts entered into after the effective date. Renewal provisions
have been widely used in equipment lease financing nationwide for many years without
significant complaints or litigation. Please note UCC Article 2A contains detailed provisions
regarding equipment leasing.

Equipment leasing and finance companies together with small businesses leasing equipment
should discharge their legal responsibilities in a manner reflective of marketplace realities rather
than tapping into consumer mandates. This interchanging of legal concepts that are considered
mutually exclusive should be avoided in part because to raise capital to invest in new leases for
business purposes, lessors frequently assign or package and securitize leases to institutional
investors. Many of these leases contain automatic renewal provisions. Senate Bill 190 makes
their assignment more complex and inhibits capital formation through assignments and
securitization when the economy is facing a tightening of credit. Wisconsin should not make
raising capital to invest in financing lessees more complex.



Regarding automatic renewals, ELFA supports clear and transparent disclosure of automatic
renewal clauses in leasing contracts. Looking at the notice provisions in Senate Bill 190, they
should be modified to function appropriately within the marketplace described by Wisconsin
industry members during the hearing. In addition, we are deeply concerned about the provisions
in the bill that (i) impose excessive and unreasonable penalties upon lessors, (ii) allow lessees to
use equipment without paying for it and retroactively apply the bill to contracts that are already
in place which by definition means that completely legal contracts would now be rendered in
violation of this bill.

In the 2009 Survey of Equipment Finance activity, equipment financing in the state of Wisconsin
grew by 40.7%. When comparing 2007 to 2008, Wisconsin is the 5™ fastest growing state.
Wisconsin ranks 21 among states in equipment finance volume. In 2008, true leases designed for
businesses that seek flexibility to upgrade equipment while maintaining low monthly payments
amounted to $4 Billion out of $650 nationwide and total equipment volume in Wisconsin within
all categories makes up about 1.9% of all equipment financing in the United States. A more
inclusive look at difficulties for this capital formation that is associated with Senate Bill 190
brings the following issues to attention:

¢ Clarify the statute applies only to equipment to be used in Wisconsin (See first sentence of
definition of “Business Contract” and definition of “Customer”). While it is understood that
the sponsor does not want to limit the Bill to services performed in Wisconsin, the Bill
should not apply to equipment to be used outside the State of Wisconsin.

¢ Reduce exemption of contracts for $250,000+/yr to $50,000+/yr (See exemption I under
definition of “Business Contract”). Aggregate annual rentals of $50,000 equates to a
monthly rental of nearly $4,200. Contracts of this size are in almost all cases entered into by
sophisticated customers, who, if not represented by counsel, will certainly be sure to
carefully read, evaluate and negotiate the contract they are signing. For that reason, contracts
of this size should not be covered by the bill.

e The language in the exemption of contracts for $250,000+/yr refers to "an undetermined
amount of business services" or "an undetermined amount of business equipment”. This
language is somewhat ambiguous and may create confusion. Nearly every lease is for
specific items of equipment or services (not an unknown or undetermined amount of
equipment or services). We have proposed language to clarify this exemption in that regard.
(See exemption 1 under definition of “Business Contract”).

e Amend the vehicle exemption to include vehicles titled under Chapter 341 of the Wisconsin
Statutes and/or registered under Chapter 342 of the Wisconsin Statutes (See exemption 3
under definition of “Business Contract”). This change would clarify that a lease of any titled
vehicle (including trailers) would be exempt from the Bill’s coverage.

¢ Clarify what appears to be the intent in exemption 10 to include all leases that allow the
customer to terminate an auto-renewal provision upon one (1) month’s notice (See exemption
10 under definition of “Business Contract”).

* Add exemption for a lease to, or purchase of services by, a Federal, state or local government
entity (See new exemption 11 under definition of “Business Contract”).




(2) DISCLOSURE REQUIRED

[

Change the threshold for applicability from “30 days” to “one month” (See 134. 49(2)(a).
This technical change is to acknowledge that not all months are 30 days.

Provide that a seller can satisfy the disclosure requirement if either (i) the auto-renewal
provision is conspicuous or initialed by the customer in the Business Contract or (ii) the
customer signs a separate disclosure form (See 134.49(2)(a)(2)). A requirement that the
customer sign a separate document or initial a page, in addition to the customer’s actual
signature on the document, seems unnecessary if the required disclosure itself is conspicuous.
For example, a customer’s jury trial waiver (which is an important provision in any contract)
generally appears in all caps. There is no reason this same standard should not also apply to
an automatic lease renewal provision.

Inasmuch as the rent during most automatic renewal terms is the same as the rent applicable
during the initial lease term (and does not increase), to reflect market practice, it would be
appropriate to change Section (2)(b)(3) to allow the disclosure statement to either state what
the renewal rent would be or describe the increase in rent should there be one. (See
134.49(2)(b)(3)).

Both in Section (2)(c) and a proposed new Section (4)(b), it should be made clear that if the
customer actually elects to renew or extend the contract, whether or not the seller has actually
complied with the disclosure or notice requirements of the Bill, the contract should continue
in effect and the seller should not be penalized for failing to comply with such disclosure or
notice requirements. Customers should not be allowed to use the Bill as a means to rescind
its election to renew merely because the seller did not technically comply with the Bill. As
currently drafted, the Bill would allow a customer to affirmatively renew the contract, enjoy
the use of the equipment and/or services for some period of time after the expiration of the
original term of the contract, and then, not only cancel the contract, but possibly recoup any
rent paid during the renewal term due to the seller’s technical violation of the Bill’s notice
and/or disclosure requirements. This benefit to the customer amounts to unjust enrichment.

(See 134.49(2)(c) and proposed new (4)(b)).

(3) NOTICE REQUIRED

Increase outside window for notice from “45” to “90” days (See 134.49(3)). This is a more
reasonable timeframe within which sellers can be sure to take action to comply.

(4) MANNER OF GIVING NOTICE

Permit notice also to be given by a recognized overnight courier service (See 134. 49(4)(a)).
Common industry practice permits material and other important notices to be given in this
manner.

As described above, clarify that notice is not required if the customer elects to renew the
contract (See proposed new Section 134.49(4)(b)).



(5) REMEDIES

¢ Revise the remedies provision to provide that (i) the auto-renewal would be unenforceable if
the seller did not comply with the Bill’s notice and/or disclosure requirements and the
customer did not otherwise elect to renew the contract, and (ii) in such event, the customer
may terminate the contract upon written notice to seller, and claim damages resulting directly
from the seller’s non-compliance, BUT, customer would still be obligated for payments due
during the renewal period (See 134.49(5)). In the event of a violation by a seller of the Bill’s
notice and/or disclosure requirements, the customer should not reap a windfall in the form of
the free use of equipment or services during an automatic renewal period. A customer’s
remedies should be limited to the ability to terminate the renewal period (if it did not
otherwise elect to renew the contract) and to make a claim for any actual damages; however,
the customer should remain obligated to pay the contractual rent for any period of time that it
received the benefits of the use of the equipment or services after the end of the initial term.
As drafted, the Bill would allow a customer to enjoy the benefits of services or the use of
equipment (as income-producing property in its business) for an indefinite period of time
after the initial term ends, and then, whenever it sees fit to do so, terminate the renewal
period and sue the seller for double damages, leaving the seller uncompensated for the
services or equipment it actually provided to the customer and for which the customer
received the benefits). This result would amount to unjust enrichment.

(6) SEVERABILITY

e Clarify that violation of the statute will not affect the enforceability of the remaining
provisions of the contract or seller’s rights under the contract (See new Section 134.49(6)).
This is a clarification preventing the Bill to have an effect which we understand was not

intended by the sponsors.

SECTION 2. INITIAL APPLICABILITY

e Provide that the statute would apply only to contracts entered into on or after the effective
date of the statute (See Section 2. Initial applicability.). A retroactive application of this Bill
would be unduly burdensome on sellers. The Bill should apply only to new leases entered
into after the Bill’s effective date.

Looking at other states, automatic renewal statutes in Illinois, Missouri and North Carolina
pertain only to contracts with consumers for personal, family or household use. Statutes in New
York and Rhode Island deal with business contracts but focus on notice to lessees unlike the
expansive provisions of Senate Bill 190 outlined above.

I appreciate the opportunity to offer these comments on behalf of the Equipment Leasing &
Finance Association (ELFA)

Dennis Brown

Vice President State Government Relations
Equipment Leasing and Finance Association
1825 K Street NW, Suite 900

Washington, DC 20006

Phone: (202) 238-3411

Fax: (202) 238-3401
dbrown(@elfaonline.org

www.elfaonline.org
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WISCONSIN INDEPENDENT BUSINESSES, INC.

P.O. Box 2135 ¢ Madison, W1 53701-2135 (608} 255-0373

SB 190 : SMALL BUSINESS PROTECTION

PREPARED FOR: SMALL BUSINESS, EMERGENCY PREPAREDNESS,
TECHNICAL COLLEGES, AND CONSUMER PROTECTION

Senate Bill 190 protects small businesses from hidden automatic renewal clauses in
equipment and service contracts. This is an extremely important bill for the small
businesses of our state. It is legislation that the small business owners in every legislative
district understand.

This legislation evolved from many calls to our WIB member hotline. We have heard
many complaints about automatic renewal clauses hidden in contracts. This bill came
about because of abuses and the growing disparity in bargaining power between large and
small businesses. Small businesses cannot avoid these hidden clauses unless they can do
without such essential services as: waste hauling, credit card processing, uniform and
towel services, computer hardware/software leases and shop equipment leases.

In this packet we have included some actual examples of these contracts. In one the
automatic renewal clause was the 11" page of 16. Notice the size of type in the first
example for credit card processing. In addition contract dispute resolution can be
extremely difficult. One of the contracts calls for binding arbitration that must take place
(by contract) in Collin County Texas.

Small business owners must constantly track the expiration date and the period for giving
notice for each of these contracts. A small business can typically have up to 10 of these
contracts. It is easy to trap the small business into continuing a contract that is no longer
needed or wanted. SB 190 does not eliminate these clauses. It simply requires that the
business owner be notified upon signing that the clause exists and that he also be notified
before the clause will take affect.

Thirteen states have adopted or are considering some type of automatic renewal clause
legislation. It is an issue whose time has arrived and Wisconsin business owners are
looking for relief. WIB strongly encourages the committee to pass this much needed
legislation to help protect the small business owners of Wisconsin.
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FORD DEALER COMPUTER SERVICES, INC.

Glacier Valley Ford & Mercury, Inc.

This Agreement is between:

Name
615 South Bivd
Address
Baraboo, WI 53913
City State Zip

hereinafter referred to as Dealer, and FORD DEALER COMPUTER SERVICES, INC., hereinafter referred to as FDCS.

THIS AGREEMENT IS SUBJECT TO ARBITRATION UNDER APPLICABLE STATUTE.

SECTION 1. DEFINITIONS.

Application Program - A series of programs which enable the computer to perform a specific task such as the
processing of a payroll.

Documentation - All information in human-readable form, including specifications, manualis, books, pamphlets,
enhancement notifications, utilities, report generators, documents, drawings, and other tangible items which
explains the capabilities of the Software and provides operating instructions for using the Software to obtain
desired results.

Enhancements and/or Modifications - Any modification or addition that, when made or added to the Licensed
Software, materially changes its utility, sfficiency, functional capability, or application.

Equipment - All of the computer equipment listed in Schedule A and/or Schedule C, which is sold and/or
maintained by FDCS.

FDCS In-Dealership Computer System - The FDCS computer system for automobile dealerships including but
not limited to ail Equipment, Software, and communications devices.

Firmware - Micro-programs which enable various types of equipment to function with FDCS Software.

Foreign Device - A foreign device is defined as any device that was not sold by FDCS or Ford Motor Company
Dealer Computer Services division, unless specifically provided for in this Agreement.

Licensed Copy - All FDCS authorized copies, in any format, of the Licensed Software in the possession of Dealer.
Licensed Software - All Software, as defined herein, a license for which is granted to Dealer pursuant to Section 5
of this Agreement. ;

On-Line Parts and Vehicle Locator Service - Service which enables Dealer to inquire into other FOCS clients’
parts and vehicle inventory records and vice versa in order to locate a given parts or vehicle inventory item rapidly
so that it may be readily purchased from the closest point.

Operating System - A series of programs which enable the computer to perform its general internal supervisory
processes that are not specific to any Application Program. These processes include communications, database,
and print spooling functions. )

Program - A series of instructions that tell the computer how to perform a task.

Remaedial Maintenance - Maintenance service on Equipment for failures which have occurred as a resuit of
routine normal use and excluding any failures as described in Section 4(G) “Exclusions to Remedial Maintenance.”
Site Ready Agreement - Form prepared by FDCS and acknowledged by Dealer describing the specifications for
Dealer's computer location and environment.

Software - A general term used to describe ail Programs used inside the computer and peripheral devices to make
them perform any function. This term includes Operating System, Application Programs, Documentation,
corractions or Modifications, Enhancements, microsoftware, and Firmware used within the central processing unit
or within any peripheral device, terminal, or printer attached to the system.
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" Dealer On-Line Parts and Vehicle Locator Service Responsibilities.
" As a part of this Agreement, Dealer acknowledges and agrees to accept the following responsibilities: 2
" 1. Dealer is responsible for reporting all data circuit tailures. as they occur, to FDCS. FOTS will coordinate alt
repairs to the data circuit with the applicable communications company. )
2. Dealer wiil cooperate with FDCS as necessary in making tests to jsolate any problems with the data circuit.

C. Permission to Disclose Dealer Data.

The very essence of the On-Line Parts and Vehicie Locator Service is the sharing of data regarding parts and
vehicle inventories among the clients of FDCS. Dealer therefore authorizes FDCS to provide Dealer's parts and
vehicle inventory data to all other clients of FDCS; however, Dealer acknowledges that only parts inventories of
Ford and Lincoln/Mercury franchises controiled by the Parts Inventory Control Software of the FDCS In-Dealership
Computer System can be accessed through the On-Line Parts Locator Service.

D. Disclaimer of On-Line Parts and Vehicle Locator Service Warranties and Limitation of Liability.
FDCS represents that so long as Dealer pays the charges stated in Schedule E for connection to the On-Line

Parts and Vehicle Locator Service, FDCS will make svery reasonable effort to provide access to the On-Line Parts

1 and Vehicle Locator Service during the term of this Agreement. However, Dealer acknowledges and agrees that
providing this Locator Service is an undertaking of the highest technical complexity. Dealer further acknowledges
and agrees that in order for FDCS to provide this Locator Sarvice, FDCS requires the services of other
subcontractors, including Ford Motor Company and various communications companies, and the agreesments that
FDCS has with these subcontractors may not provide any recourse to EDCS in the svent such subcontractor fails to
perform as required.

DEALER THEREFORE RELEASES FDCS FROM ANY LIABILITIES WHATSOEVER FOR FAILURETO
PROVIDE ACCESS TO THE ON-LINE PARTS AND VEHICLE LOCATOR SERVICE (DOWN-TIME), FOR ANY
FAILURE BY THIRD PARTIES, OR FOR ANY OTHER REASON BEYOND FDCS' REASONABLE CONTROL.

EXCEPT AS SPECIFICALLY PROVIDED HEREIN, THERE ARE NO WARRANTIES, EXPRESS OR IMPLIED,
INCLUDING BUT NOT LIMITED TO ANY IMPLIED WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A V
PARTICULAR PURPOSE MADE BY FDCS WITH RESPECT TO THE ON-LINE PARTS AND VEHICLE LOCATOR
SERVICE OR ANY OTHER SERVICES CONTEMPLATED HEREIN. .

NOTWITHSTANDING ANYTHING TO THE CONTRARY CONTAINED HEREIN, FDGS SHALL NOT, UNDER
ANY CIRCUMSTANCES, BE LIABLETO DEALER FOR CONSEQUENTIAL OR INCIDENTAL DAMAGES, EVEN
IF IT HAS BEEN APPRISED OF THE LIKELIHOOD OF SUCH DAMAGES OCGCURRING. DEALER’S SOLE AND
EXCLUSIVE REMEDY HEREUNDER SHALL BE RESTORATION OF THE PARTS AND VEHICLE LOCATOR
SERVICE.

SECTION 9. DISCOUNT.

if Deaier purchases all printed formse and supplies (including stock paper, ribbons, print-wheels. stc.) that are
used in conjunction with the FDCS in-Dealership Computer System from FDCS, and maintains all CRTs, printers,
modems, personal computers, other peripheral equipment, CPuUs, disk drives, tape drives, and power conditioners
attached to the FDCS In-Dealership Computer System with FDCS, a discount as stipulated in Schedule C will be
given on all Monthly Maintenance Charges for Equipment.

SECTION 10. TERM AND EXTENSION OF AGREEMENT.

The terrn of this Agreement shail be tor on# hundred twenty (120) months from the date when the computer
system is operational {*Original Term"), such date to be conclusively designated by FDCS. Following the expiration
of the Original Term, this Agreement shall automatically be extended for like periods (“Extension Term"), uniess
either party gives the other wrltten notice to terminate one hundred eighty {180) days prior to the expiration of the
Original Term or the then current Extension Term.
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SB 190 — contract extension and renewal bill

A contract that automatically renews or extends can be of benefit of both parties involved
in the business contract.

The problem is that too many small business owners in our state are finding that rather
than being used to the benefit of both parties — a contract that renews or extends is often
used to take advantage of the small business owner.

This bill has 2 simple requirements - that terms of the contract be properly disclosed and
that the small business owner is notified when their opportunity to terminate is
approaching.

If a contract renews or extends that fact must be disclosed in the contract language and/or
in a separate statement.

Prior to renewing, notification must be made using anyone of the methods listed in the
bill. '

We exempt a wide variety of contract types in the bill either because they are for
businesses that are already regulated or because they lease a product where this really
isn’t an issue — trailer leases for example.

We also exempt any contract that enables a customer to terminate with 30 days notice
when the contract has been renewed or extended.

This bill, like versions introduced in prior sessions, does not cover contracts made
between a business and the personal use consumer. It only covers business-to-business
contracts.

Also, under the bill, contract disputes would be settled here and not arbitrated in another
state. Additionally, clauses that allow companies with poor service or products to match
a competitor price in order to keep a contract in effect would not be allowed.

For the small business owner victimized by companies that use these contracts to take
advantage, the losses can be staggering. Small business owners make their living by
providing products and services that earn the loyalty of customers. Companies that enter
into contracts with small businesses need to know that they must provide goods and
services that will earn the loyalty of the small business owner if they want the contract to
continue and that they cannot simply rely on gotcha clause in a contract.

zill Pafftc/ [act secsthr om Ubie Upde .






SB 190 : SMALL BUSINESS PROTECTION

PREPARED FOR: SMALL BUSINESS, EMERGENCY PREPAREDNESS,
TECHNICAL COLLEGES, AND CONSUMER PROTECTION

Senate Bill 190 protects small businesses from hidden automatic renewal clauses in
equipment and service contracts. This is an extremely important bill for the small
businesses of our state. It is legislation that the small business owners in every legislative
district understand.

This legislation evolved from many calls to our WIB member hotline. We have heard
many complaints about automatic renewal clauses hidden in contracts. This bill came
about because of abuses and the growing disparity in bargaining power between large and
small businesses. Small businesses cannot avoid these hidden clauses unless the can do
without such essential services as: waste hauling, credit card processing, uniform and
towel services, computer hardware/software leases and shop equipment leases.

In this packet we have included some actual examples of these contracts. In one the
automatic renewal clause was the 11" page of 16. Notice the size of type in the first
example for credit card processing. In addition contract dispute resolution can be
extremely difficult. One of the contracts calls for binding arbitration that must take place
(by contract) in Collin County Texas.

Small business owners must constantly track the expiration date and the period for giving
notice for each of these contracts. A small business can typically have up to 10 of these
contracts. It is easy to trap the small business into continuing a contract that is no longer
needed or wanted. SB 190 does not eliminate these clauses. It simply requires that the
business owner be notified upon signing that the clause exists and that he also be notified
before the clause will take affect.

Thirteen states have adopted or are considering some type of automatic renewal clause
legislation. It is an issue whose time has arrived and Wisconsin business owners are
looking for relief. WIB strongly encourages the committee to pass this much needed
legislation to help protect the small business owners of Wisconsin.






TESTIMONY SpHOC ng(?

Good afternoon Mr. Chairman and members of the committee. My name is Mike Metz
and I am with Wisconsin Independent Businesses.

Each member of the committee has, in the packet we distributed, our reasons for strongly
supporting this bill and examples of contracts with these hidden clauses.

I will not take your time to read it to you but I would like to say that this is legislation
whose time has come. Last session this idea had strong, bi-partisan support and passed in
the Senate on a voice vote before dying in the Assembly.

Other states either have or are considering legislation to curb the abuses these hidden
automatic renewal clauses can cause. This legislation is important to and will help
protect the small businesses owners of Wisconsin. WIB strongly urges the committee to
support and pass this important small business legislation.

Thank you. I will try to answer any questions the committee may have.




